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NLRB Urged To Change Arbitration Deferral Policy

Process likely to become more cumbersome for employers

By JEFF MOGAN board precedent and does not have to klwhnson Lane
the same conclusion that the board woul€orp, 111

he well-established Olin standard,” have reached. Signi cantly, the burden i§. Ct. 1647
used by the National Labor Relationgn the party objecting to deferral to provg1991) andl4

Board since 1984 to determine whether tthat the standard has not been met. Penn Plaza
defer to an arbitration award as the resolu LLC v. Ste
tion of an unfair labor practice charge undeThe Proposed Changes ven Pyett

Section 8(a)(1) and (3) of the National Labor In 2009, former NLRB General Counsel29 S. Ct.
Relations Act, may soon undergo a drastRonald Meisburg opined that a “new-apl1456 (2009).
change. While questions as to the proceggach to cases involving arbitral deferradh brief, in
and its e ects remain, the likely result is thainay be warranted” and asked the board's reoth  cases
employers defending unfair labor practicgjional o ces to submit post-arbitral defer the Court
charges will spend more time and e ortral cases for analysis in developing that nevecognized

prior to and a er arbitral deferral, and few approach. e analysis has been completedhat  parties
er cases will be resolved by arbitrators anghd current General Counsel Lafe Solomoran waive the

more cases returned to the board's regionbas urged the board to modify its approachtatutorily-established forum, in favor of ar

o ces for a decision. and apply a “new framework” in cases rebitration where such waiver is in accordance
quiring post-arbitral review. GC Guidelinewith applicable lavand where the arbitrator
Current Deferral Policy Memorandum 11-05 (January 20, 2011). resolves the statutory rights at issue. “us,

Pursuant toOlin Corp, 268 NLRB 573  Stating that the current policy is “overlythe Court made it clear that, for an arbitra
(1984), where the subject of an alleged unfaleferential” to arbitral awards and can resution agreement's waiver of access to a-statu
labor practice has been decided in an-artih the acceptance of awards that di er-sigtory forum to be enforceable, the collective-
tration proceeding, the board defers to thei cantly from the decision that the board bargaining agreement must give an arbitra
arbitral award if: the contractual issue wagould reach, Solomon proposed a standatdr the authority to decide the statutory is
“factually parallel” to the unfair labor prac that he believes better balances the boardise, and the arbitrator must in fact do so.”
tice issue; and the arbitrator was “presentadsponsibility to protect individual rights While the cases do not “directly eon
generally with the facts relevant to resolvingnder the National Labor Relations Act androl” the board’s policy, Solomon found the
the unfair labor practice.” the Act's desire to promote collective -barCourts view of the role of arbitration in-re

If that standard is met, and the awardjaining and private resolution of disputessolving statutory rights to be instructive in
is not “clearly repugnant” to the Nationalin doing so, the new approach aims to-pradeveloping a new approach under the Act.
Labor Relations Act, the arbitrator has advide “greater weight to safeguarding employSigni cantly, current Board Chairman Wil
equately considered the unfair labor pracees’ statutory rights in Section 8(a)(1) antha Liebman has previously argued in favor
tice and the award constitutes resolutiori3)” of the Act. of abandoning th®lin standard on the basis
of the case. An award is clearly repugnant In support of the notion that the cur that it does not adequately protect employ
only where it is not susceptible to an interrent post-arbitral deferral policy does nokes’ rights under the Ackvaerner Philadel
pretation consistent with the Act, i.e. “pal adequately safeguard employees’ statutgppia Shipyard Ing347 NLRB No. 36 (2006).
pably wrong.” e award does not have to rights, Solomon cited two non-NLRA Su e specic changes proposed are sig
be totally consistent with the Act or withpreme Court cases Gilmer v. Interstate/ nicant. In Section 8(a)(1) and (3) cases,
those involving allegations that the employer
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